Law 12 Unit

Introduction

 Most societies accept the idea that a person should be punished

for committing a criminal act. In Canada, the judge determines
the appropriate punishment for a criminal act once an offender
has been convicted in court.
 Conviction for a crime occurs when the accused either pleads
guilty or is found guilty by a court. Once a sentence has been
ordered by a judge, the federal or provincial government
carries out the sentence.

Introduction

 In order to decide on an appropriate consequence for a

criminal act, a judge must consider the purpose of
sentencing. This final section will examine the goals of:
- Sentencing

- Types of Sentences,

- Sentencing Procedures,
- Integration back into Society

The Goal of Sentencing

 An appropriate sentence should have a relationship to the offence.

When this relationship is sound, the public and the people who
participate in the justice system will see the system as rational and
fair.
 When the relationship between the sentence and the crime is
weak, a lack of trust in the system may emerge, even if all other
facets of the system are working well.
 This may be true whether the sentence imposed is too harsh or
too lenient.

The Goal of Sentencing

 Judges must consider many aggravating factors and

mitigating factors when determining an appropriate
sentence for an offender.
 Aggravating factors are those that increase the seriousness

of the offence, for example, excessive use of violence or
previous convictions for similar offences.

The Goal of Sentencing

 Mitigating factors decrease the seriousness of the offence, for

example, evidence that the offender played a minor role in the
offence or evidence of provocation by the victim.
 In general, sentences imposed in criminal law seek to protect

society from crime and protect the rights of the accused.
 Thus, sentencing should involve the minimum action against
the offender that offers adequate protection of the public.

The Goal of Sentencing

 In sentencing, courts routinely have four goals. These are:
 Retribution,
 Deterrence,
 Protection of the public, and

 Treatment or rehabilitation.

Retribution

 Retribution, or punishment, can refer to an act of revenge.
 Historically, most societies believed that revenge against the

criminal would protect the public by forcing the criminal to
"pay" in some way for the crime committed.
 Penalties were cruel, often expensive to the criminal, and very
frequently public.
 Societies felt protected by seeing that those who committed
crimes were punished severely and publicly.

Retribution

 However, in the Canadian criminal justice system, retribution

more commonly refers to criminals receiving their "just
desserts."
 This is/was necessary to satisfy the public that offenders will be
made to suffer the consequences of their actions.
 As well, punishment shows that society condemns criminal
acts.

Deterrence

 The goal of deterrence is to discourage people from committing

crimes.
 The underlying belief for this sentencing factor is that the
certainty of punishment will help to deter the offender from
committing the criminal act again…
 …as well as deter others from committing similar criminal acts.
 Specific Deterrence seeks to change one individual's behavior.

Deterrence

 General deterrence seeks to discourage others from a

particular criminal activity.
 Deterring people from committing crimes supports the goal
of protecting the public. By discouraging a criminal from
reoffending, society feels somewhat safer.
 However, two main arguments are often used against the
effectiveness of deterrence…

Deterrence

 First, since most criminals do not plan to get caught

committing their crimes, the certainty of punishment when
caught has little influence on their plans.
 Second, one cannot assume that by punishing an individual

for a certain crime all others will be deterred from this act.
(Maybe those who got caught were just ‘dumb’… and this
group is so much smarter…)

Protection of the Public

 Protection of society is a key, goal of sentencing. This includes

not only protecting people and property, but also protecting
public morality and individual rights.
 Segregation is one way to protect the public from criminal

acts, and this is accomplished by imprisoning the
offender for a long period of time, even for life.

Treatment
 Treatment is also referred

to as rehabilitation or
reformation of the offender.
 It is an attempt to create a

willingness to change and an
awareness of the changes
needed to form new
behaviour patterns.
 Supporters believe that

psychiatric and/or
medical treatment
will help the offender
to not reoffend, thus
protecting society.

Treatment

 In restoring the offender to a useful life, society is protected

because future criminal activity is discouraged.
 For example, both provincial and federal corrections facilities
have programs to help offenders overcome alcohol and drug
abuse.
 Some of the more innovative programs in the corrections
system include hunting and trapping programs for young
Aboriginal offenders.

Sentencing Procedures

 When a defendant pleads guilty or is found guilty in a trial,

the sentencing process begins.
 If the defendant pleads guilty, this plea must be voluntarily

given with prior legal advice, be justified, and be intended,
and the requirements of a fair trial must have been met.
 In offering this plea, the accused consents to a conviction

being entered without the necessity of a trial.

Sentencing Procedures

 Once the guilty plea is entered, the Crown presents evidence to

support the plea and the charge.
 If the Court permits, the Crown may simply read a summary of
the facts relied on to support the charge. These facts are
intended to assist the trial judge in sentencing.
 If any evidence is presented to the Court, the defence has the
right to crossexamine. When this summary is read to the Court,
the accused is asked whether the facts are correct.

Sentencing Procedures

 If the accused disagrees in any way, she/he is given an

opportunity to deny those statements.
 The statements that are denied must then be proven by the

Crown. If a judge is satisfied that the facts show the offence
was committed by the accused, a conviction will result.
 For minor offences, the sentencing will take place immediately.

For serious offences, sentencing is delayed to allow for
preparation.

Sentencing Procedures

 Judges may order a pre-sentence report to be prepared by a

probation officer before passing sentence for serious offences.
 The purpose of this report is to gather as much information as
possible on the background of the convicted offender. (both
relating to the offence, and the offender’s needs socially, with
family, special circumstances, etc).

Sentencing Procedures

 A psychiatric assessment may also be ordered. This is a

medical report prepared by a psychiatrist that details the
psychiatric history of the convicted person. It may also
include the results of a variety of tests.
 This report is often considered one of the most critical factors
in determining an appropriate sentence. Proper data is
needed to give a proper sentence.

Sentencing Procedures

 Next, a sentencing hearing is held. The purpose of this

hearing is for the Court to consider all the facts about the
crime, the victim, and the offender. On the basis of these facts,
the judge will impose a sentence on the offender.
 Sentencing Practices Have Changed To Take Into Account The

Circumstances Of Individual Offenders.
There’s no single one-size-fits-all method of doing this.

Sentencing Procedures

 Factors to consider:
 the seriousness and nature of the crime;
 the degree of premeditation involved;
 the age, background, way of life, and circumstances of the offender,

including his or her previous criminal record;
 the circumstances of the crime, including whether violence, weapons, or
threats were used during the commission of the crime;
 the effect of the crime on the victim;
 the offender's feelings of remorse and attitude toward the crime;

Sentencing Procedures

 Factors to consider (cont.):
 the community's attitude toward the crime, including the rate of this type







of crime in the area;
the risk to society and the victim in terms of the likelihood of the offender
committing more crimes;
the range of sentences permitted by law;
the sentences given to similar offenders for comparable crimes;
the programs and facilities available to the offender;
the plans for the rehabilitation or treatment of the offender;

Sentencing Procedures
 Factors to consider (cont.):
 the effect the sentence may have

on the offender's life, for example,
loss of his or her job or difficulty
in maintaining family
responsibilities;
 any recommendations of a

presentence report, or any
mitigating or other circumstances
properly brought to the attention
of the Court;
 Mercy (yeah, that plays a

part as well, even in a
formal court and justice
system).

Types of Sentences

 After hearing the charges against the accused person, hearing

testimony about the incident leading to the charges, and
reading the pre-sentence report, the judge may order a
number of sentences.
 The sentences that may be imposed for offences in Canada are

limited by section 12 of the Canadian Charter of Rights and
Freedoms, which reads…

Types of Sentences

 12. Everyone has the right not to be subjected to any cruel and

unusual treatment or punishment.

 This means that sentences must be fair and reasonable. Every

sentence in Canada must meet this standard.
 A judge may be called upon to answer for the sentence given.
 And…of course any sentence can (in theory) be appealed and
re-examined.

Sentences - Discharges

 The most lenient sentence a judge can order for an offender is

a discharge. Discharges can be granted only when the penalty
for the offence is less than 14 years' imprisonment and when
the Criminal Code does not require a minimum penalty.
 There are two kinds of discharges:
 Absolute.
 Conditional.

Sentences - Discharges

 An absolute discharge is effective immediately and has no

conditions attached to it.
(It’s close to an acquittal eh?)
 A conditional discharge has specific terms attached to it

that must be met by the offender. During the term of the
conditional discharge, the offender's activities are monitored
by a probation officer.

Sentences - Discharges
 If the offender fails to fulfill

the terms and conditions in
the probation order and this
is brought to the attention of
the Court, the discharge will
not be granted.
 The offender may be

sentenced for the initial
charge and, depending on the
terms of conditions
breached, he or she may also
be charged with breach of
probation.

Sentences - Discharges

 The legal effect of a discharge is that the offender is

deemed not to have been convicted, although a record is
kept by the police that a discharge was granted.
 A discharge may be an appropriate sentence where the
circumstances of the offence are out of proportion with
the penalties allowed by law. (ie: very minor offence, but
penalty is harsh)

Sentences - Discharges

 Generally, a discharge may be granted for a first offence if

it appears unlikely that the person will commit another.
 A discharge may also be appropriate where the publicity
attached to the case is considered by the Court to be
enough of a penalty.
 The judge must consider the best interests of the offender
and the public.

Sentences – Suspended Sentence
 A suspended sentence may

be imposed on the convicted
person in cases where there is
no minimum punishment
required by the Criminal
Code.
 A suspended sentence may
be used in situations where
the judge does not want to
impose a harsher sentence
but feels that the offender
should be kept aware of the
possibility of one.

Iranian man given 40 lashes in a
public flogging… for eating a meal
in public, a criminal offence in Iran.
Two Iranian teens executed on
suspicion of homosexuality

Sentences – Suspended Sentence

 It is not the sentence that is suspended. Rather, it is the act of

passing the sentence on the accused that is withheld.
 This form of sentence occurs when the Court decides not to

impose a fine or imprisonment, but rather to hold back.
 It is most frequently ordered for first time offenders of minor

crimes who are unlikely to reoffend.

Sentences – Suspended Sentence

 As long as the offender does not commit another offence or

violate the conditions set down by the judge, he or she will not
be brought back before the Court.
 If the offender breaches one or more terms or conditions, then

it’s back to court… and a judge could order a harsher
punishment, including a term of imprisonment.

Sentences – Suspended Sentence

 In addition to being resentenced for the original offence, the

offender could also be charged with the additional offence of
breach of probation (worse off than if they went right to jail).
 A suspended sentence differs from a discharge. There is a

criminal record for the offence, and a probation order may
be attached for up to three years.

Sentences – Probation
 Probation comes from the

Latin term probatio, which
means "to prove."
 While on probation, an

offender is required to prove
to the Court that he or she
will not re-offend and that
the terms of the probation
order are being met.
 This is supervised by a

probation officer, who is
responsible for monitoring
the offender's behaviour.

Sentences – Probation

 No probation order can be in effect for more than three years

from the date it comes into force.
 Probation can be imposed in addition to a fine or to follow a
term of imprisonment, as long as the prison term does not
exceed two years.
 Any longer than that, and the offender serves the sentence,
and then is considered free. (Note: This is not Parole)

Sentences – Probation

 A probation order may include several provisions. Generally,

the order will specifically state that the offender must keep
the peace (meaning he/she must not commit another
criminal offence).
 It may also include some of the following

terms:
 not associating with known criminals;
 staying away from a particular location or area;

Sentences – Probation

 reporting to a probation officer on a regular basis;
 providing for the support of a spouse or other dependent;
 prohibiting the use of alcohol or non-prescription drugs;
 paying for damage that was done as part of the offence;
 doing community service work;

 obtaining counseling.

Sentences – Binding Over

 Another alternative to imprisonment is binding- over. This

sentence may be imposed on an offender who threatens a
person, his or her family, or property.
 The individual who has suffered the threat may lay an

information outline before the Court, detailing the nature
and severity of the situation…and the level of fear etc.
suffered.

Sentences – Binding Over

 When the offender and the victim appear before the judge,

the Court may order the offender to keep the peace,
particularly in regard to the complaint, for up to 12 months.
 The offender may also be required to enter into a

recognizance, either with or without sureties. This is an
agreement by the accused to pay money if she or he fails to
appear for trial.

Sentences – Binding Over

 A surety is a guarantee by a third person who signs the

recognizance and is responsible for paying a sum of money if
the accused does not appear for trial.
 If the offender fails to keep the peace for the specified time
period, the money deposited with the Court may be forfeited.
 This is commonly referred to “posting bail” in the USA and
on television.

Sentences – Fines

 Fines are specific amounts of money that convicted offenders

are required to pay to the courts.
 They may be required to be paid immediately, or the judge
may allow a fine to be paid over a specified time period.
 If the fine is not paid as ordered, the offender will have
breached a court order and may face a term of imprisonment.

Sentences – Fines

 If the offender is unable to pay the fine, he or she may be

permitted to do community service work instead.
 There are many advantages in using fines as a punishment.
 They are a simple & uncomplicated response to an offence;
 they do not cause expense to the public,
 and they reduce the burden on the prison system.

Sentences – Fines

 For the offender, there is no social dislocation and less

disgrace than with most other penalties. Fines are especially
useful in preventing a criminal from making a profit from
crime.
 Critics of the use of fines for punishment note that a fine
may not mean equal punishment for all offenders.
 If you’re rich, how much is a fine going to affect you?

Sentences – Fines

 Fines may be imposed in addition to prison or instead of

imprisonment for an offence where the maximum term of
imprisonment is five years or less.
 If the maximum sentence for an offence is more than five years,

the fine can be imposed in addition to, but not instead of,
imprisonment.

Continued in Part Two…

