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Once charged with an offence, an accused can argue a number of
different defences.
In general, a defence is a lawful excuse, explanation, or
circumstance that can be used by an accused to show that he/she
is not guilty of the offence.
The defence may be a simple denial of committing a criminal act
(actus reus), or it may be the lack of intent to perform the action
(mens rea).

A defence can also be based on a reason or excuse for
performing the criminal act. Knowing the types of defences
that are possible in a criminal case, makes it easier to
understand the decisions that are given in these cases.
It is the duty of the defence counsel to represent the interests of
the accused throughout the police investigation and the
criminal trial.

To do their job well, a defence lawyer must get to know their client
very well, and must be familiar with all details of the case.
This is accomplished primarily by obtaining the details of the
incident from many
direct sources...
Police Reports
Recollections from
the Accused

Eyewitness Accounts
The physical evidence
itself

etc...

There are many other sources of information that can help the
defence as well.
Depending on the charge, indirect sources may include...
Details about the medical or psychological history of the
accused and the victim. For example, if the accused person
had a history of sleep disorders, and the events leading to the
charge occurred while the defendant was asleep, it is possible
to infer that the accused may not have been aware of their
actions.

Providing an adequate defence in this situation requires research
and investigation.
The defence counsel has the role of examining the facts of the case
to discover if there is a valid defence here for the accused
person.
Many defences are possible. These include establishing an alibi,
automatism, mental disorder, intoxication, mistake
of fact, self-defence, duress, consent, legal duty, entrapment,
and double jeopardy.

What’s one way a criminal might try to provide an alibi falsely?

An alibi is proof that the accused could not have committed the
criminal act, or actus reus, because he/she was at another place
at the time the offence was committed.
For example, if the accused can prove that he/she was in a busy
restaurant at the time of the offence, and have witnesses confirm
it, then he/she has an airtight alibi.

Typically, the defence of automatism will be raised if a criminal
act occurs as a result of an unconscious involuntary behaviour
due to illness, disease, or induced psychosis.
The defence of automatism acknowledges that individuals may
act in a criminal manner while they have lost control of their
mental functions.
This means that criminal acts in this state cannot form the
necessary mens reus for an offence.

An example of this is an offence committed while sleepwalking.
There have been several instances in which people with histories
of sleeping disorders have committed crimes of which they were
entirely unaware when wakened.
The proof for this defence lies in evidence of a history of this
disorder in the accused.
A person who has never sleepwalked before could likely not use it
as a defence...

R v. Parks (1990)
Parks had a history of sleepwalking. One
night, while sleepwalking, he got in his
car, drove 23km to his in-law's house,
and attacked them with a knife
while they slept.
His mother-in-law was
killed in the attack,
and his father-in-law
seriously injured.
After the attacks, Parks
drove himself to the
police station and
turned himself in.

His defence to the charge of murder and attempted murder was
that he was sleepwalking. He stated that he always did so
more often when he was under stress. The stress prior to the
attack was a gambling addiction that left him $30,000 in debt.
To pay the debt, he was stealing from work, and had just gotten
caught. He was fired and criminal charges were pending.

There was no apparent motive for the
attacks. He got along with both his
in-laws very well, particularly his
mother-in-law.

Psychiatric evidence given during the
trial indicated that although Park’s
actions were very complex, it was
possible for him to have been
sleepwalking throughout all stages.
He was acquitted on all charges.

A just verdict?

The defence of Mental Disorder, formerly called “Insanity,” is
not usually used in criminal trials unless the crime is murder.
The accused must prove that he/she had a “disease of the
mind” that was of such a nature that is was impossible to
recognize the full consequences of the crime committed.

This means the accused could not form the required
mens rea, or intent, for the crime.

The truthfulness of this defences is usually tested by psychiatric
evaluation. If the accused was believed to be “not criminally
responsible on account of mental disorder” at the time of the
offence, the accused is not released. There isn’t an acquittal in
the case, as in Automatism.
Instead, the accused is committed to a mental institution,
under the care of a psychiatrist.

In the past, a person could be detained indefinitely in an
institution until he or she was no longer considered a “threat to
society.”
In 1992, the Supreme Court found that this practice violated a
person’s rights under the Charter – specifically the right not to
be arbitrarily detained under sections 7 and 9. Reforms in 1992
including capping provisions that limited the maximum
detention for a crime under this defence.

However, that time period is varied, and depends on a wide
variety of circumstances related to the type, nature, and
severity of the crime and the mental disorder.
In situation where a detained person is considered a real
threat to society, there can be a detention in place
without a capping provision.

Peckham v. Ontario (1994)
Peckham had a long criminal
record that included convictions
for several violent crimes. In 1980
he was released from prison on
the condition that the attend a
mental health center as a day
patient. In 1981, while on parole,
he attacked and choked a
stranger, without provocation.
He stopped the attack when
someone else arrived on the
scene. At that point, the victim
was unconscious... but did
survive.

Peckham was charged with attempted
murder and initially found unfit to
stand trial because of his mental
disorder. In 1983 he was declared fit,
and pleaded not guilty by reason of
insanity.
The judge found him not guilty on
this basis, and ordered him to
be detained in a
mental health center.

His status in the mental health
center was reviewed annually.
In 1987 he was transferred to
another hospital, where the
annual reviews continued.
In 1991, the LieutenantGovernor, on the
recommendation
of the review board, ordered
that Peckham remain under
the psychiatric care of that
facility.

In 1992, Peckham
escaped from the
hospital. He was arrested
three weeks later in
Montreal and returned
to the hospital.

In late 1992, a review
tribunal replaced the
Lieutenant-Governor’s
review board. In 1993 the tribunal ordered that Peckham
continue to be detained. If Peckham had been convicted of the
crime in 1981, he would likely have served his time, and been
released. Yet, because he was “not guilty” by reason of insanity,
he is still detained.

The defence of intoxication means that the accused is claiming
he/she is not responsible for having committed a criminal act
because of being influenced by drugs or alcohol. The drugs
may be illegal or legal (as in the case of prescription drugs).
Before the ruling in R. v. Daviault (1994), intoxication could not
be used as a defence against a general intent offences, but
only against specific intent offences.

General Intent refers to the intent to perform the act in question
only, without ulterior motives.
Offences listed in the Criminal Code with the words “with
intent,” are Specific Intent offences – referring to an intent to
commit one criminal act so that a second act can take place
(ie: breaking and entering so that murder can take place).

In the cases of specific intent, the voluntary consumption of
drugs or alcohol, leading to a state of intoxication, forms
the reckless conduct necessary to demonstrate the mens
rea, or guilty mind, of the accused.
The ruling in Daviault held that intoxication could be
considered a defence in general and specific intent
offences.

However, the Court made it clear it wouldn’t likely work often,
since only a minimum of mens rea is needed to prove intent for
general intent offences.
In 1995, the drunkenness defence was redefined so that several
offences are excluded from using this defence.
Self-induced intoxication does not provide an excuse to the
general intent component of violent offences like sexual
assault.

R v. Daviault (1994)
Daviault, a chronic alcoholic, was
invited to the home of the
complainant one evening.
Before going to her home, he
drank 7 or 8 beers in a bar. He
left the bar for her home,
bringing a bottle of brandy with
him.
The complainant was a 65-yearold woman who was partially
paralyzed and in a wheelchair.

After arriving, Daviault poured a
glass of brandy for the woman,
which she partially drank. She
fell asleep in her chair while
Daviault stayed and drank the
rest of the bottle.
When she awoke in the night,
Daviault allegedly grabbed her
wheelchair, then wheeled her
into the bedroom, where he
sexually assaulted her. He was
charged with sexual assault.

Daviault testified at the trial that he
did not remember anything from
the time he finished the bottle of
brandy until the time he awoke,
nude, in the complainant’s bed.
An expert witness called to testify for
Daviault stated that in his opinion,
the accused’s alcoholic history
made him less susceptible
to alcohol. Further, the
amount of alcohol
consumed by the accused would
cause death or coma in most
people.

...Because of his history as an
alcoholic, consuming this
much would have a different
effect on Daviault.
The expert testified that this level
of drinking might cause
an episode of amnesia
automatism or “blackout.”
In this state, people lose touch
with reality.

Their brains lose the ability to function
normally, causing them to be
unaware of their actions. They would
also be unlikely to
remember their
actions the next day. The
expert noted that it is
difficult to differentiate
between a person in a blackout and a
person who is intoxicated. The latter
state is more likely if a
person is violent or acts in a way that
is abnormal for him or her.

The trial judge found that
Daviault had committed the
assualt. However, there was
reasonable doubt that he had
the intent to commit the
assault due to the level of
intoxication at the time. The
court acquitted Daviault.

The Crown appealed the
charge to the Quebec Court
of Appeal, which entered a
conviction. Daviault
appealed to the Supreme
Court.

The Supreme Court found
that some element of intent (mens rea) must
exist for the accused to be convicted on the
charge.
The Court had to determine if it was
fundamentally just to hold
Daviault responsible for the
crime in this situation
(according to section
7 of the Charter of
Rights and
Freedoms).

The Court found it was not reasonable to transfer the intent to
get drunk to become the mens rea of sexual assault. This sort
of transfer would violate the rights of the accused under
section 7.
Since the accused was in such a state of
intoxication it was like insanity or
automatism, the court did not
believe Daviault was responsible for
his actions. He was fully
acquitted.

Ignorance of the law is no excuse for committing an offence. This is
stated in section 19 of the Criminal Code. We are all responsible
for knowing the law and for acting in a lawful manner.
However, where a person commits a criminal act while believing,
because of the circumstances of the crime, that nothing wrong
was done – that person may argue that mistake of fact has
occurred.

This defence is based on the accused’s lack of mens rea, or
criminal intent, since lack of knowledge of the consequences
of one’s actions could result in a lack of intent to commit the
crime.
For example, if an accused murderer believed that they gun
they held was not loaded, he or she could argue as a
defence that mistake of fact occurred.

The defence of self-defence is not based on either a lack of mens
rea or actus reus but on the extraordinary circumstances that
excuse or justify a criminal act.
People are allowed to use reasonable and necessary force to
defend themselves against an attack by another person.
Self-Defence also applies to protecting your home, property, or
the people under your care.

A key issue in many cases of alleged self-defence is whether the
amount of force used to repel the assault was more than was
necessary. This is defined in section 34(2) of the Criminal Code,
which states in part:
(2) Every one who is unlawfully assaulted and who causes death
or grievous bodily harm in repelling the assault is justified if...
(a) he causes it under reasonable apprehension of death or
grievous bodily harm..

(a) ...from the violence with which the assault was originally made
or with which the assailant pursues his purposes; and
(b) He believes, on reasonable grounds, that he cannot
otherwise preserve himself from death or grievous bodily harm.

R. v. Lavallee (1990)
Lavallee was charged with seconddegree murder for shooting her
common-law husband, Kevin
Rust. Their relationship had
frequently been hostile, with
violent arguments that often led
to Rust physically assaulting
Lavallee.
Evidence of the nature of these
assaults included hospital
records from several occasions.

Lavallee was treated for many injuries
after these assaults, including severe
bruising, a broken nose, a black eye,
and multiple contusions.

Witnesses testified that Lavallee
responded to these attacks, and pointed
a gun at Rust, threatening to kill him if
he harmed her again.

On the evening of the murder, a party
was taking place at their house. The
guests heard Rust and Lavallee in a
violent argument in the accused's
bedroom upstairs.
Two gunshots
were heard.
Rust was shot in the
back of the head as
he was leaving their
bedroom.
He died instantly.

At the trial, a expert
psychiatric witness who
had been called to describe
Lavallee’s state of mind at
the time of the shooting,
stated that Lavallee had
been terrorized by Rust
prior to the event.
The duration and repetition
of the attacks had caused
Lavallee to feel trapped,
vulnerable, worthless, and
unable to escape the
violence.

The psychiatrist said that Lavallee
shot Rust because she feared she
would be killed later that night.
The doctor based his opinion on
Lavallee’s statements to the police
that night, the hospital records of
treatment, an interview with her
mother, and four hours of
formal interviews
with the accused.

At trial, Lavallee was acquitted by a jury. It was appealed by the
Crown all the way to the Supreme Court. The Court had to
consider whether Lavallee’s fear of the threat of bodily harm or
death by Rust was reasonable.

They also had to consider
that Lavalee used

the amount of force
to protect herself.
The psychiatrist’s
testimony was the basis
for the judges’
decisions on both
issues.

The frequency and violent
nature of these attacks had
led Lavallee to believe her life
was in danger.
Although he was walking out
of the room at the time he
was shot, Lavallee believed he
would return to kill her.
She based this belief on the
many other occasions in
which further attacks had
taken place.

The expert noted that battered wives are often able
to accurately predict the time and severity of
their spouse’s attacks based on prior behaviour.
In this case Lavallee believed an attack was not
imminent, but that one would occur a short
time later.
Understanding her mental
state at the time of the
shooting required the
Court to consider the
cumulative effect of
Rust’s attacks on her.

The second issue related to the amount of force Lavallee used to
defend herself against this attack. Was it reasonable for her to
use a gun to defend herself against
the threat Rust posed, or would
other, less violent means have been
effective?

In this case, her fear of harm or death was based on many other
instances of physical assault. She apparently believed she was
powerless to prevent another attack from occurring. Given this
situation, and the expert testimony that indicated that she
believed, based on prior attacks by Rust, that should would be
badly hurt,
or possibly killed, the Court found her
use of force reasonable. The Supreme
Court upheld her acquittal.

If a person is forced to steal a car due to threats from another
individual, it is possible to argue that the person who actually
stole the car is not the one responsible for the theft. The
person who uttered the threats is the one more responsible.
This illustrates the defence of duress, also called “compulsion
by threats” in section 17 of the Criminal Code.
Similar to the defence of self-defence, this also involves
excusing the criminal activity for a specific reason.

To use the defence of duress, the person who commits the
criminal act must by threatened with immediate death or
bodily harm. In addition, the person making the threats must
be present when the offence is committed.
The threatened person must be convinced the threat is real and
will be carried out if they don’t comply with the demands.

If the threatened person is party to the offence, the defence of
duress cannot be used.
The defence of duress may not be used when the accused is
charged with serious offences – like treason, murder, violent
robbery, or arson – since these offences present a potentially
devastating risk of harm to others.
Being compelled by threats to commit these offences does not limit
the responsibility the accused has for the safety of others.

R. v. Langlois (1993)
Langlois was an employee of a penitentiary. He testified that he
had received anonymous phone calls instructing him to do
certain illegal things, and not to go to the police. If he did not
do as he was told, Langlois was told that his wife and children
would be at risk.

On two occasions, he received messages from an inmate telling
him to go to a particular address and pick up drugs. He was
instructed to deliver those drugs to an inmate at the prison on
the following day. On the second occasion when he complied
with the requests, Langlois was searched and the drugs were
discovered. He was charged with conspiracy, trafficking, and
illegally selling drugs contrary to the Food and Drugs Act.

During his trial, the judge ruled that is was unconstitutional to
prevent Langlois from using the defence of duress as stated in
section 17 of the criminal code. The judge permitted Langlois to
use the common-law defence of duress and acquitted him on all
charges.

The Crown appealed to the Quebec Court of Appeal, but the
appeal was denied. As part of the reasons for the judgment, this
court stated that although Langlois did not act under threats of
immediate death or injury from someone who was present
when the offences were committed, he should not be punished
because his perception of the threat was real and immediate.
Was the Court right in its judgment?

The defence of Consent is often used in the context of the victim of
a crime having given consent for the criminal act to occur.
For example, in the case of a sexual assault, the accused may believe
that he or she had the consent of the victim. In gaining the
victim’s agreement, the offender may believe his/her actions are
not criminal, but consensual. The Court must determine whether
the claim of consent is reasonable under the circumstances given.

If the victim was, for example, too drunk to give consent to the
assault, the Court may not allow this defence.
Consent can also be an issue when friends are playing a joke on
another or are play-fighting. If the joke is no longer a joke to
the victim, the Court may disregard the initial consent
given. If play-fighting becomes a serious assault, the Court will
determine whether the fight was a matter of consent, or
whether one or more parties is responsible for a criminal act.

R. v. Cey (1989)

The victim and the accused were playing hockey for opposing
teams. In the course of the game, the accused used his hockey
stick to check the victim into the boards. As a result, the victim
suffered injuries to his face, concussion, and whiplash.
The accused received a 5-minute penalty for cross-checking.
At the trial, the victim stated that he had never been hit so
severely as in this incident.

He also testified that he would continue to play hockey, even if
there was a fair chance that he was going to face the same
injuries in a future game.
The trial judge found that he was not satisfied that the accused
had intended to use more force that was common in the game,
or cause injury. He acquitted the accused.
The victim appealed the case to the Saskatchewan Appeal Court,
but the Court upheld the acquittal. Just?

It is reasonable to expect that police and corrections officers will be in
situations where they must be permitted to use force because of the
requirements of their job. For example, if a police officer is searching a
suspect for evidence or weapons at the scene of a crime, the search might
be considered an assault.
However, since the officer is empowered to lawfully search suspects,
as long as the force used during the search is reasonable under the
circumstances, the officer has the legal duty to carry them out.

If a person commits a criminal act because of a situation in which
police aid or encourage the commission of the offence, the
person may argue the defence of entrapment. The critical
factor in the defence is the abuse of procedure that led to the
criminal activity.
If the crime was committed because of, or with the assistance and
encouragement of the police, the procedure for investigating and
charging the accused has not been just.

It is the responsibility of the defence to prove on a balance of
probability that the conduct of the investigators was an
abuse of process.
In this instance, a judge may stay the proceedings against the
accused. This means that the Crown has up to a year to
recommence the proceedings against the accused. If he/she
is not charged with more offences during the time period,
the stay is allowed to lapse, and no further action is taken.

Double Jeopardy means being tried twice for the same offence.
In our legal system, the prosecution has one opportunity to
prove their case against the accused in court. If the accused if
found not guilty, they normally cannot be tried again for the
same offence.
An exception to this comes if the Crown appealed the decision of
the trial judge because of an error in law or fact was made
during the trial.

The Court of Appeal has several options on hearing the
arguments of the Crown and the defence on the issues raised.
One of those is to order a new trial (on the same charges).
If the accused is found guilty and punished for the offence, he or
she cannot be tried or punished for it again. These rights are
guaranteed under section 11(h) of the Charter of Rights and
Freedoms.

In addition, a person cannot be charged under more than one
Act, according to section 12 of the Criminal Code.
This means that if an offence is punishable under more than one
act, a person can be convicted only under one of those Acts.

Kienapple v. The Queen (1974)
The issue in this case was whether an accused should be tried and
punished for two criminal offences that were based on the same
set of facts. Kienapple and another person were both accused of
two counts of sexual offences against a 13-year-old girl. The
offences were Sexual Assault and “unlawful carnal knowledge of
a female under fourteen years of age.”
The jury found Kienapple guilty on both counts, and he was
sentenced to two consecutive terms of imprisonment for ten
years. The defence appealed this decision all the way to the
Supreme Court....

...on the following question:
Whether the accused, having been convicted of
rape, should in respect of the same single act
have also been convicted of sexual intercourse
with a female under the age of fourteen, not
being his wife.
The Supreme Court judges first noted that the second count
against Kienapple was not included as part of the offence of
rape. If the accused was found not guilty of the first charge of
rape, the jury should have been instructed to view the second
charge as an alternative rather than an included offence.
The Supreme Court allowed Kienapple’s appeal, and quashed the
conviction for unlawful carnal knowledge.

Defenses Ends….

