Law 12 Unit

Let’s See…
- Offense against Property: Fence

- Offense against People: Police
- Offense against Morality: Naked

There are many types of criminal offences in Canada. Generally,
the less serious ones are dealt with in a different way than the
more serious ones.
This unit explores how the seriousness of the offence affects the
way in which the police can investigate, and the crown can
prosecute.
It will also examine specific offences against people, property, and
morality... Expanding on what we did last unit.

SUMMARY INDICTABLE

Criminal offences in Canada are placed into one of three
possible categories:
1. Summary Conviction Offences
Least serious, and are prosecuted in a more summary and
simplified way.

2. Indictable Offences
More serious and are prosecuted in more detail.

Summary or Indictable?

3. Hybrid Offences
(or Dual Procedure Offences) may be tried as either Summary
or Indictable offences.
These are generally seen as serious in some circumstances, and
less serious in others. The circumstances around the offences
determines how it is tried.

For example: The criminal record of the accused and the amount
of violence in a crime would determine how it is tried.

Grouping the least serious offences together differentiates them
from the more serious ones. It’s easier for all involved.

More importantly, this classification system dictates the
procedures that must be followed through the system, all the
way from original arrest to final sentencing.
The way an officer can arrest a person is tied to this system.

The level of court the case will be heard in, and whether the
accused has a choice in the type of trial, are all tied into the
classifications as well.
Court
Because we recognize that summary convictionSupreme
offences
are a lot
less serious than indictable ones, the maximum penalties for
both are quite different.

This also affects the appeal process and which ones get priority.

Typical examples would be things like:
- Causing a disturbance in a public place.
- Loitering on someone’s property without permission.
- Being in an illegal gambling house.

- Driving a car without the owner’s permission.

Generally, trials for summary offences cannot proceed if more
than 6 months have elapsed between the alleged act and the
commencement of prosecution for that crime.
When police are investigating them, they must observe the
actual crime taking place in order to make an arrest.
It is not enough to have a person reported as loitering and then
arrest them after the fact in, say, a restaurant.

Usually summary offences can only be tried in a provincial court,
before a judge. Jury trials are not allowed for less serious
offences.
The maximum penalty for summary offences is a fine of around
$2000 and/or imprisonment for 6 months.

However, 6 months in jail for loitering on Mrs. Smith’s lawn
seems a little excessive.

Typical examples of indictable offences include:
- Murder
- Arson
- Making and using counterfeit money.

- Forgery

There is no limit on the amount of time that can pass between
the offense and its prosecution. People have been tried 50
years after the fact.

However... Once the accused has been charged with an
indictable offence, the trial must follow within a reasonable
time period (usually six months).
Which is why police and investigators make sure they have all
the evidence for a conviction before they make the arrest.
Otherwise it can fail due to time issues, or poor evidence can
allow the criminal to walk free.

Police also have more freedom and broader powers of search
and arrest when investigating these offences.
It makes sense to draw your gun and call out SWAT/ERT for
a cold-blooded murderer. But, bringing out the assault team
for a jaywalker would be a little over the top.
Generally, there are three types of trials for indictable offences:

- Trial by provincial court judge
- Trial by a superior court judge without a jury.
- Trial by a superior court judge with a jury.
For some indictable offences, the required type of trial is stated
in the criminal code.
For example, where an offence is punishable by more than
5 years in prison, the accused may be required to have a trial
with both judge and jury.

Hybrid can fall under either of the two previous categories.
The category it falls under is determined as the charge is laid
out in court. Until then, police are allowed to treat it as an
indictable offense. Why is this to their benefit? .
Because it gives them greater powers in terms of arrest
(call SWAT!) and does not require that they saw the crime
happen to make an arrest.

Examples of hybrid offences include:
- Theft and Fraud of items with a value of under $1000
- Mischief (vandalism etc)
- Calling in a false fire alarm or other threat.
- Attempting to, or conspiring to, commit an offence.
The crown considers many factors when determining classification:

For example, if the accused has no criminal record, or a very
minor one, the Crown may decide to proceed under a
summary conviction offence.
If the accused employed violence or weapons, then the Crown
may proceed under an indictable offence.

A defence lawyer will argue for a summary ruling, as it increases
the accused’s chances a fair bit.

The criminal code is a federal statute, and so the definitions and
procedures are the same across Canada.
The code contains descriptions of most of the things we consider
criminal in Canada. The other offences are found in other federal
and in some provincial statutes.
These are termed quasi-criminal law, because only the federal
government can legislate criminal law under the Constitution.

Offences in the Criminal Code
The three main categories of crime
in the criminal code are:
- Offences against People
- Offences against Property

- Offences against Morality

Offences against People
This category includes violent crimes where people are
threatened, endangered, hurt, or killed.
These account for just over 10% of all the crimes reported yearly.
The number of other violent crimes has been rising steadily in
recent years however.

Serious violent crimes 1962 to 2007

AMERICAN CRIME RATES:
1991
– 9.8 homicides per 100,000 people
2010
– 4.8 homicides per 100,000 people
CANADIAN CRIME RATES:
2006
– 1.9 homicides per 100,000 people
2011
– 1.73 homicides per 100,000 people

But there is debate over this issue. Are more crimes being
committed, or are more crimes just being reported?
Examples of violent crime include murder, attempted murder,
assault, abduction, robbery, and sexual assault.
Several factors seem to affect the rates of violent crime in various
parts of Canada.

See if you can pick the categories where most crime happens
(per person in population, not total numbers). .....
Smaller Towns vs.
Residential Areas vs.

Industrial Areas vs. Commercial Areas

More Rural vs.
BC vs.

Prairies vs.

Big Cities

More Urban

Ontario vs.

Maritimes vs. Yukon

Caucasian vs. Asian vs. African vs. Aboriginal

Some reasons for those facts:
- There is more unemployment and lack of other things to do in
the Yukon. Breeds discontent.
- Aboriginals see their culture fading, and feel they have few good
viable options.
- Small communities have people who know each other well, and
are less likely to be violent.
- Industrial areas not as populated or policed (especially at night)

There are two main types of Homicide:
1. A Culpable Homicide occurs when someone causes the death
of another person, as in murder, manslaughter, or infanticide...
...If there was an intent to cause death, or such recklessness
that the actions of the accused were likely to cause another
person’s death.

2. A Nonculpable
Homicide occurs as the
result of accidental
circumstances where no
intent to cause harm or
death, and no criminal
recklessness exists.

Murder is divided between
the categories of FirstDegree Murder and
Second-Degree Murder.
A First-Degree Murder
exists when...

- The murder is planned and deliberate.

- One person hires or contracts another person to do the murder.
- The person who is murdered is an on-duty police officer,
sheriff, corrections officer, or other person responsible for
maintaining and preserving the public peace.

- The person is murdered while the accused is committing another
serious offence.
ie: Hijacking something, sexual assault (with or without a
weapon), threats to a third party, causing bodily harm, aggravated
sexual assault, kidnapping, hostage taking, or forcible
confinement.
In these cases, the murder does not have to be planned &
deliberate.

HOMICIDE

NONCULPABLE

MURDER

CULPABLE

MANSLAUGHTER

FIRST DEGREE

INFANTICIDE

SECOND DEGREE

Any murder that does not fit one of the first degree murder
descriptions is a second degree murder.
The main reason for having these two classifications is to set the
date at which a person convicted of murder can apply for parole.
The minimum sentence for a person convicted for first or second
degree murder is life in prison.
Parole, however, differs....

Under a first degree murder charge, the convicted person is
generally not eligible for parole for 25 years. This means they
will remain in prison for at least that period before they can
apply for parole, or be released early due to good behaviour,
rehabilitation, etc.
The only exception is where a panel of 3 judges hearing an appeal
recommend that the parole be dropped to 15 years.

Under a second degree murder charge, the convicted person
can apply for parole after serving a minimum of 10 years in
prison.
Here also, the judge may make a recommendation for a change.
The minimum could be raised to 25 years, based on the nature
of the crime, the character of the accused, the lack of remorse,
and the need to protect public safety.

In either case, a person who is released on parole, under a
conviction or murder, remains under parole supervision for the
rest of their life.
They need to ask special permission to leave the province or
country, and may be denied at the border or through an
international flight.
It really does haunt you till you die.

A person may be charged with murder if the murder occurs when
they are committing another offence... even if the murder was
entirely unplanned and unintentional.
Ie: a person sabotages a boat by placing a bomb under it. If it goes
off and kills someone (even if the bomber thought it
was empty and nobody was around) the person will often be
charged with first degree murder.

The responsibility we all have for the safety of others is a key
issue. The dangerous situations created by unlawful acts mean
a greater level of responsibility for the people who may,
unintentionally or intentionally, be affected by our actions.
“I didn’t mean to...” is not a valid defence.

R v. Droste (1984), 10 C.C.C. (3d) 404 (S.C.C.)
Droste wanted to kill his wife, because he was having an affair
with another woman. He arranged for an insurance policy in
the event of his wife’s death, and told his co-workers of his
intentions. The plan was to have the car burst into flames
during an accident, and have his wife tragically perish in the
fire.
What could go wrong?

Before leaving home with his wife and two children, Droste
was seen cleaning the car seats with gasoline.
Later, as they were travelling, a fire broke out. Mrs. Droste
testified that her husband tried to hit her on the head with a
screwdriver.
She grabbed the steering
wheel, and the car hit
a railing...

The two parents managed to get out of the car, but the two
small children in the back died from smoke inhalation.
The trial judge told the jury
that if they were satisfied,
beyond a reasonable doubt,
that Droste intended to kill
his wife in a deliberate and
planned manner......

...and that in carrying out his plans he accidently caused the
death of his children, then the resulting deaths constituted
first degree murder.
The jury convicted Droste, and
both the Ontario Court of
Appeal and Supreme Court
upheld the conviction.
This incident illustrates
“Transferred Intent.”

A drunk driver plows into a bike
race near the USA-Mexico border.
He kills one and seriously injures
several others. Police barely
prevent his lynching by an angry
mob.

The charge of manslaughter is usually laid against a person who
kills another while committing an unlawful act not listed in
section 230 of the criminal code (the acts covered earlier).
For example, a drunk driver that kills someone may be charged
with manslaughter. The “unlawful act” was the driving while
impaired. The death was not intended.

Exhibit A

A manslaughter charge may also come from an instance where a
person is criminally negligent and causes the death of another
person.
In this case, the charge against the accused would be either
criminal negligence or manslaughter. There cannot be two
charges, leading to two convictions, based on the same
incident.

A murder charge may sometimes be reduced to manslaughter
because the accused was, for example, provoked at the time
they killed someone.
Under certain circumstances, the justice system recognizes that
people can be suddenly provoked into violent actions.
Provocation is defined in section 232(2) of the criminal code of
Canada. It reads as follows....

“... Wrongful act or an insult that is of such a nature as to be
sufficient to deprive an ordinary person of the power of selfcontrol.”
In order for this defence to succeed, one must prove that an
“ordinary person” would respond to the insult or provocation in
the same way that the accused did.
Ordinary being defined as normal temperament and self-control,
and not drunk/high.

If this can be proven, then
a second question has to
be asked:
Did the accused act in the
heat of the moment, or
did they have the
opportunity to cool
their emotions?
If they were acting in the
heat of the moment,
then it will likely be
manslaughter.
If they had a chance to cool off, but decided instead to remain
angry and then kill the victim, it will likely be a murder charge.

There are also instances where the accused may not be able to
form the intent to commit murder, and yet they kill someone.
They may be too drunk, for example. This is a tricky thing to
determine.
Regardless, sentencing can still be very high... up to life in
prison.

Under section 241 of the Criminal Code, it is an offense to
counsel, aid, or encourage any person to commit suicide. This
offence has a maximum prison sentence of 14 years.
Until 1972, it was also a criminal offence to attempt suicide.
However, it became recognized that a person so depressed so
as to attempt to end their own life, needed psychiatric help,
not imprisonment.
NW Cop Cancer / Van Cop Gambling

The offence of counselling or aiding in suicide has been hotly
debated in many countries, including Canada.
Generally it centers around people who are terminally ill and who
wish help to end their lives because of pain and suffering.
The case of Sue Rodriguez, seen earlier this year, illustrated that
issue well... As did the murder conviction of Robert Latimer.
Pic a link to clip. 3 min

The legal definition of assault is very broad. It includes
intentionally using force against another person, threatening
someone, and displaying a weapon when begging or interfering
with another person’s movements.
By this definition, an action like pushing someone, shaking a fist
at another person, or threatening him/her is an example of
assault. Really?

However, intent is a necessary component of assault. If the
action is accidental, careless, or the result of a reflex action,
it’s not assault.
For example, accidently bumping into another person in the
hallway isn’t assault... Unless there was malicious intent.
If there was no intent to harm another, the assault is
considered accidental. There is an exception though...

The exception comes when a person is so negligent or reckless in
caring for the safety of others that he/she harms another. In
this instance, there may be a charge of criminal negligence.
For example, parents who fail to seek medical help for a seriously
ill child may be charged with criminal negligence.
Ie: Jehovah’s Witnesses and blood transfusions.

There may be situations in which two people agree to an action
that would otherwise be considered an assault. If two friends
meet and pound each other on the back, there is no assault...
Provided both agree to this sort of greeting.
If an accused person states they believed there was consent, it is
up to the Crown to prove that there wasn’t, on the part
of the “victim.”

Consent must be given freely. It cannot be by force, fraudulent
means, or because the accused exercised some authority over the
victim. (ie: A father being too roughly ‘affectionate’ with a child).
In addition, a person has to be aware of the risks before consent is
said to be given.
“Can I hit you on the head with this metal bat? It won’t hurt...
much.”

In addition to this basic definition, there are two more serious levels
of this crime in the Criminal Code.
Assault causing bodily harm is defined as hurting or injuring a
complainant in a manner that has serious consequences for their
health or comfort.
This would also include the use of a weapon.
The maximum sentence for this is ten years in prison.

Aggravated Assault is the most serious level, and is defined as
wounding, maiming, disfiguring, or endangering the life of the
complainant. Even if the victim agreed to the assault, the
accused may still be convicted.
Because of the serious consequences of this type of assault (“Look
Ma, no legs”) the maximum penalty for this is 14 years in prison.
(Is that enough?)

Another form of assault is torture. This is defined as any act or
omission that causes severe mental or physical suffering in
another person.
This section differentiates between people who assault for their
own purposes, and those who do so in an official capacity.
For example, a police officer, soldier, or someone else directed
to commit torture.

It also applies in cases where the
person involved does so outside
of Canada’s jurisdiction.
For example, Pte. Kyle Brown was
convicted in 1994 for
manslaughter and torture of a
Somali teen who was under the
custody of the Canadian Forces
in Somalia. He killed two others
as they tried to flee.
A senior officer attempted suicide,
and Canadian Airborne was
disbanded as a result of the
inquest. Brown got 5 years in
prison.

End of Part One…

