There are nine judges on the Supreme Court. Three from
both Quebec and Ontario, three from west and territories.
Only appeals are heard.

Out of more than one thousand appeals, only about one
hundred are chosen to be heard. 10%.

CHARTER INTRO. – SUPREME COURT POWERS

Composition:

How many of the appeal requests to the US Supreme Court
get heard?
They get approximately 10,000 requests a year.

CHARTER INTRO. – SUPREME COURT POWERS

QUESTION….

Out of 10,000 requests… about 70 are heard.
7% approximately.

CHARTER INTRO. – SUPREME COURT POWERS

ANSWER….

History

Court was established in 1875.
The Supreme Court started to grow in importance in the
1930's. During this decade it struck down several of the
New Deal laws passed by R. B. Bennett.

CHARTER INTRO. – SUPREME COURT POWERS

The Power-Struggle between the courts and the government is not a new one.

one establishing special currency for Alberta, and
another forcing newspapers to publish government
editorials on their front pages. Court declared these laws
ultra vires.

CHARTER INTRO. – SUPREME COURT POWERS

It also struck down several laws passed by the government
of Alberta:

1980's: Status of the court grew considerably after the passage
of the Charter of Rights and Freedoms in 1982. Chief
Justice Brian Dickson in charge.
20 important Charter issues decided. Some of the
government's powers for search and seizure were taken
away; Section 10b of the Charter enforced with case law.

CHARTER INTRO. – SUPREME COURT POWERS

1950's: Emphasis on civil rights. Established view that all
races must be treated equally by the government.

C. Manninen in Toronto following a robbery. Manninen was
arrested and interrogated by police. He was informed of his
rights by the arresting officers. Manninen requested a lawyer;
(10b says he has right to retain and instruct counsel without
delay) but was never offered a phone.
 Police questioning continued; Manninen was tried and
convicted by Ontario Supreme Court.
 Ontario Court of Appeal upheld conviction.
 The Supreme Court ruled that his rights were violated; evidence
so obtained was inadmissible; and since this evidence was used
to convict him; he had right to a new trial.

CHARTER INTRO. – IMPORTANT CASES

 R. v. MANNINEN: Armed robbery charges laid against Ronald

Police observed her husband and arrested him for narcotics
trafficking outside the restaurant.
 Police entered restaurant, grabbed her from behind; arrested
her; conducted a search for drugs. At trial, she was convicted of
possession of heroin.
 Judge stated that the search contravened her charter rights, but
did not bring administration of justice into disrepute.
 Appeal went before the Supreme Court. They decided that a
search based on suspicion alone was arbitrary and was not a
reasonable violation of charter rights. Evidence gathered in this
manner would have to be inadmissible in court.

CHARTER INTRO. – IMPORTANT CASES

 R. v. COLLINS: Collins was present at a pub in Horseshoe Bay.

 Narcotics Control Act—the section that required people
charged with possession for the purpose of trafficking to prove
themselves innocent was struck down. The Charter says you are
innocent until proven guilty -- by the Crown. Therefore it is not
right to assume that people in possession of drugs are
intending to sell them. (R. v. Oakes)

CHARTER INTRO. – OTHER DECISIONS

 Drunk drivers also have the right to retain and instruct
counsel (call a lawyer)--prior to taking a breath test.

absolute, but they can only be subjected to “reasonable
limits” that can be demonstrably justified. Laws that limit
your rights can only be used for matters of pressing
national concern -- not for trivial matters.
 For example, it is reasonable to stop all drivers to prevent

drunk driving; but it is not reasonable to stop all drivers to
look for illegally caught fish. (actual case decision)
Report family member for new test

CHARTER INTRO. – OTHER DECISIONS

 Section 1 – Says that the rights of Canadians are not

equality before the law regardless of race, religion, colour,
sex, age.
 Doctors Hoffman and others at the V.G.H were denied

admitting privileges at VGH after they reached age of 65.
They challenged the hospital's right to restrict their
right to practice medicine. The Supreme Court upheld
Doogie Howser. England ‘s 100yr Doctor.
their suit.

CHARTER – MANDATORY RETIREMENT

 Section 15 – (Equality rights) of the Charter commands
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Hockey Association--traditionally a boy's sport. Court
action started by Justine's parents to force the
Association to allow her to play with the boys.
 Courts ruled in their favour.
Just Ladies Fitness | Men’s-only Club | Golf | Hooters

CHARTER – SEXUAL DESCRIMINATION

 Also at issue--right of females to play in the Ontario

unconstitutional; after the Act was struck down; business
were allowed to remain open on Sundays if they wished to.
 SCHOOL PRAYER: Parents in Ontario challenged this

tradition; arguing that the school had no right to insist on
the Lord's Prayer in a public school.
 Today prayer is banned in all public schools…. except during

exams. 

CHARTER – FREEDOM OF RELIGION

 SUNDAY CLOSING: The Lord's Day Act was held to be

in his church basement. Refused to obtain a required
permit from the provincial government to operate the
school.
 Convicted twice for failure to do this.
 Appealed to Supreme Court of Canada.
 Ruling: Province does have the right to supervise education

and this right supersedes the freedom of religion granted in
the Charter.

CHARTER – FREEDOM OF RELIGION

 PASTOR JONES: Alberta pastor ran an unlicensed school

 After certain refugees were ordered deported without a

hearing. Lawyers appealed on their behalf to the Supreme
Court, arguing that everyone has the right to a trial (in the
Charter).
 Supreme Court agreed.
 Refugees got a hearing before the Immigration Appeal

Board with lawyers present.

CHARTER – IMMIGRATION

US Border Patrol stops a van full of illegal aliens on US Soil

Read the Charter through and attempt to familiarize yourself
with its main sections and key points. Notes and case
studies following will outline this in far greater detail.

THE CANADIAN CHARTER ITSELF

There are many aspects of law outlined in the Charter of
Rights and Freedoms, and much work done by the
Supreme Court of Canada in relation to it.

 __________we are born with

FIND THESE IN
THE CHARTER

 __________ so we can vote, etc.
 __________ to protect us from government
 __________ to ensure fair treatment

 __________ to protect culture and private schools

THE CANADIAN CHARTER ITSELF

The Canadian Charter of Rights and Freedoms is very
important. It gives the following rights to all Canadians:

 fundamental freedoms we are born with
 democratic rights so we can vote, etc.
 legal rights to protect us from government
 equality rights to ensure fair treatment
 educational rights to protect culture and private schools

THE CANADIAN CHARTER ITSELF

The Canadian Charter of Rights and Freedoms is very
important. It gives the following rights to all Canadians:

 Civil disputes with other citizens

 Contract disputes with companies

It is solely focused on the rights of the individual in
relation to the government and its authority.

THE CANADIAN CHARTER ITSELF

It does not, however, do everything. The Charter does NOT
protect us from…

1. It creates a state or country as political entities
2. It gives specific powers to individuals or groups to control
affairs
3. It describes how individuals will be affected by the state;
sets limits on state power
4. It describes the commonly held values of citizens

HISTORY OF RIGHTS & FREEDOMS

There are the four basic functions of a constitution, including
ours. They are:

Can a constitution be changed? Yes, it can. The process for that
is called passing an amendment.
It should be, and is, difficult - because otherwise it is too easy
for governments to abuse political or human rights,
changing them at their whim.
The difficulty of passing an amendment protects the citizens
of the state and grants stability in law and life.
The constitution recognizes inalienable rights - the rights you
are born with. You cannot be separated from them.

HISTORY OF RIGHTS & FREEDOMS

Inalienable rights are
yours from birth…
regardless of social
status or… intelligence.

 7 provinces plus the federal government must vote in

agreement. This equals roughly 50% of the population.
 No more than 3 provinces may opt out of an amendment,
or it becomes dead.

HISTORY OF RIGHTS & FREEDOMS

We often say that something is "entrenched" in the
constitution. If something is "entrenched" in the
constitution, it means that it is safe, and cannot be
changed.
It can only be amended with an agreed upon formula:

A right is a legal privilege or benefit granted by a government to
some or all of its citizens. Can be suspended or taken away
temporarily.
A freedom is a basic liberty granted to all humans in a nation by
right of birth and not by the government. These liberties cannot
be taken away or suspended.

HISTORY OF RIGHTS & FREEDOMS

What is the difference, then, between a freedom and a right?
..

A. Bill of Rights:
 Federal law only
 Applied only directly to all federal employees
 Provinces were free to adopt or ignore the Bill of Rights;

did not apply to provincial employees.
It was, therefore, horribly limited in scope and effect.

HISTORY OF RIGHTS & FREEDOMS

How does the Charter of Rights differ from the Bill of Rights?

 Much more detailed list of rights.

 Passed by the federal government and nine of the provinces.
 Used and approved by all.
 Cannot be changed easily.

 Comes with an amending formula, but hasn't been used yet

HISTORY OF RIGHTS & FREEDOMS

B. The Charter of Rights:

Citizens = Bird

Government = Shark

1. To protect the rights of its citizens as outlined in the
charter.
2. To prevent the government from abusing its power and
authority in unconstitutional ways

THE ROLE OF THE COURTS

The courts have two main roles in relation to the Charter of
Rights:

1. It is very expensive to hire a lawyer and pursue a case.
(One man spent $100,000 to fight for the right to post
election results on his website).

2. It is usually a very long process and takes years.
In the past, the federal government put money aside to help
individuals in the process, but that is no longer the case.

THE ROLE OF THE COURTS

However, this is not automatically or easily done. There are
two limitations to this system for an individual:

 It guarantees the rights and freedoms set out in it. That we can

count on.
 However, it is subject only to reasonable limits…
 That are considered reasonable and acceptable in a democratic
society.

THE ROLE OF THE COURTS

The reasonable limits clause states that the rights of
Canadians are not absolute. They must have some limits.
The “reasonable limits clause” describes how this affects the
elements outlined in the Charter.

For example, one of the rights Canadians enjoy is the right
to mobility. However, if it were not restricted, then all
prisoners could freely walk out of prison any time they
wished. The limitation protects the population from crime,
and is reasonable in our society.
Minimum security prisoner walks off..

THE ROLE OF THE COURTS

This important, because terrible things could happen if
rights were not limited in certain circumstances.

First Test: – the court has to decide whether the
government’s limits are reasonable and are required by law.
Second Test: – the courts determine whether these LIMITS
can be justified in a free and democratic society.

If both are answered “yes” the limit is ok.

THE ROLE OF THE COURTS

The courts have to use a two part test to determine whether
or not our rights are legally being limited.

This balances the rights and freedoms of Canadians with the
governmental need to create laws that are exempt from
certain sections of the Charter.
To do this, a federal or provincial government must state in the
legislation that the charter does not apply.

NOTWITHSTANDING CLAUSE

The Charter is not absolute in its jurisdiction of rights. Section
33 of the charter contains the notwithstanding clause.

- Fundamental Freedoms (Sec. 2)
- Legal Rights (Sec. 7-14)
- Equality Rights (Sec. 15)
The government’s right to use this clause is limited to a 5 year
period. After that, it becomes invalid unless it is re-enacted
by the government.

NOTWITHSTANDING CLAUSE

Only the following sections of the Charter can be affected by
the notwithstanding clause:

 Quebec legislation created a law that restricted the use of all languages







except French on public signs in Quebec.
Law was challenged by many individuals and groups.
The case went to the international court of Justice in the Hague – the
Netherlands.
Found that the language restriction placed an unreasonable limit on the
rights of non-French speaking people in Quebec.
Protests resulted in a compromise: Quebec gov’t allows foreign
languages – if the French portion is bigger.

NOTWITHSTANDING CLAUSE

Cases – Quebec Language Law

NOTWITHSTANDING CLAUSE

Cases – Saskatchewan Law
 Passed a law prohibiting strikes by public sector workers
in essential services (police and fire).
 Prevented government workers from assembling
peacefully if they were to go on strike (Section 2(c)).
 So – they limited this freedom with Section 33, and have
since renewed it, keeping it in effect in the province.

1. Freedom of conscience and religion.
2. Freedom of thought, belief, opinion and expression,
including freedom of the press and other media of
communication.
3. Freedom of peaceful assembly.
4. Freedom of association.

FUNDAMENTAL FREEDOMS

Section 2 of the Charter outlines four fundamental
freedoms all Canadians enjoy.
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What is freedom of conscience?
People in Canada can have whatever moral or philosophical
beliefs they want and can support any group.
This means that Canadians can worship or not worship
God as we choose. The religious beliefs of one or more can’t
be forced on others. (Not the case in many Islamic states).

FREEDOM OF RELIGION

Weekend Entertainment in Afghanistan:
Executions by the Taliban on the stadium field.
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There is a principle the courts follow when resolving cases
involving freedom of conscience and religion. It is stated in
two points:

1. No harm can come to anyone without consent. This means
that if someone were to consider a religion mentally or
physically harmful, it could not be prevented by law as long
as those being harmed were giving consent and knowingly
and willingly part of that religion.

FREEDOM OF RELIGION

David Koresh. Waco, Texas

2. Government may not interfere with the practice of religion
unless it is harmful to some people in need of protection.
For example small children, older minors under
parental control, the mentally handicapped, etc.

Parents may impose or teach religious views to their children;
but must be able to demonstrate that such teaching is for
the “good of the child”

FREEDOM OF RELIGION

BOUNTIFUL BC – 1 Man, 21 Wives, 2 were 15

Our government enforced conscription in WWI and WWII. This
forced men to go to war and fight. It would go against the
religious beliefs of those opposed to violence even in wartime.
What would be a solution that would serve both the government and
the religious group? .

Have those people serve in non-combat roles, such as
communications or in the medical corps.

FREEDOM OF RELIGION

So what about conflicts?

Sunday shopping was banned on the law books all over Canada, but
was reinstated when some complained that they were being forced
to worship God this way, and didn’t believe in Him.
So what about the Christians now? .

Stores cannot require their Christian employees to work
on Sunday and cannot discriminate against them when
hiring. Christians are not forced to shop on Sunday.

FREEDOM OF RELIGION

So what about conflicts?

Abbotsford group being anti-vaccination / Proposed Child Abuse case against parents who teach their kids a religion.

FREEDOM OF RELIGION

It is always touchy when looking at whether a religion is ‘harmful’ or
not. Is indoctrinating children with certain beliefs harmful to them?
We’d likely argue it’s only harmful if the beliefs are wrong, but
that’s not the basis for law... Thankfully.
It must be more clearly evident, like the parents of a Jehovah's
Witness child that needs a blood transfusion to stay alive. Parents
will deny it on the basis of religion, but the state will overrule that
and give it to the child anyway. The religion, in this case, could
directly and fatally harm the child.

They must obey – so long as the regulations do not interfere
with or impose a burden on the religious practice of the
organization… Unless those practices fall into the
categories of harmful, etc.
Ceremonial daggers are ok. Human Sacrifice isn’t ok.

FREEDOM OF RELIGION

Governments may pass laws that regulate and license
religious organizations for the public good.

Continued in Part 2…

