THE CANADIAN COURT SYSTEM

Boards and Tribunals take a huge load off the
courts, and allow them to hear cases that may
have a great deal of technical evidence.
(Such as investigations in accidents,
engineering evidence, and the like)

THE CANADIAN COURT SYSTEM

SPECIALIZED FEDERAL COURTS
One thing they must watch out for is the issue of
jurisdiction. Since tribunals are set up by the provincial
government, they must ensure their tribunal isn’t
exercising any of the rights of the provincial, superior, or
appeal courts.... Which can only have judges put in place
by the Governor General.
If they are, they require a judge from one of those courts.

THE CANADIAN COURT SYSTEM

THE SUPREME COURT OF CANADA
The Supreme Court is the highest court in the land.
It hears only appeals from provincial appeal
courts, the federal court of appeal, and the court
martial appeal court.
Its role is to determine difficult issues of law, rather
than to correct appeal courts. Appeal courts do a
fine job already hearing appeals.
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THE SUPREME COURT OF CANADA
However, when a law is not being uniformly applied across
all provinces, the Supreme Court of Canada can clarify
how the law should be applied.
The Supreme Court only hears cases if it grants special
leave or permission to appeal.

This is granted if....
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THE SUPREME COURT OF CANADA
1. After a short presentation on the case, the supreme court
judges agree that it warrants a review by the highest court.
2. In a criminal case, at least one of the judges in the
provincial court of appeal disagreed with the others
(called dissenting)
3. The court of appeal recommends that it leave the appeal
to the Supreme Court for this particular case.
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US Supreme Court

THE SUPREME COURT OF CANADA
The Supreme Court may, if asked, advise the government
on whether new proposed legislation is in line with the
Canadian Constitution.
The US government is unable to consult their Supreme
Court in these matters.
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THE SUPREME COURT OF CANADA
The Supreme Court sits with a panel of nine judges.
- 3 from Quebec
- 3 from Ontario
- 2 from western provinces
- 1 from Atlantic Canada
They can function as a panel of 3, 5, 7, or 9... But always 9
for the most important cases.
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THE SUPREME COURT OF CANADA
Rulings are normally written by one judge, with whom
the others agree. This is called a Majority Decision.
Judges who disagree with the majority will write out
Dissenting Decisions.
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THE SUPREME COURT OF CANADA

A Supreme Court decision will perhaps consist of one
majority decision, one or more concurring decisions and
one or more dissenting decisions.
Only the majority decision is legally binding.

THE CANADIAN COURTROOM

Canadian courtrooms have a standard layout, though
some variations occur if the court is held in places like
an Aboriginal band hall.
The judge(s) sit on a raised platform, or dias, in the
center front of the room. There is a separate entrance
for the judge that leads from his chambers to the
courtroom.

THE CANADIAN COURTROOM

Two men, accused of
murdering a young
boy, are attacked by
the boy’s uncle and
other family members,
during their initial
hearing.
Peace Officers were a
bit slow to respond
here.

Immediately in front of the judge sits the Court Clerk
who manages all the files.
A Court Reporter who records all the proceedings for
official record.

To the left of the judge is normally a Peace Officer who
maintains order in the courtroom.

THE CANADIAN COURTROOM

Facing the judge are two tables at which the opposing
lawyers sit with their clients (at times). Behind the
lawyers is a bar, or railing, behind which the spectators
sit. Canadian courts are open to the public unless there
are specific circumstances barring it.
(As in high-profile murder cases or cases with a media
blackout.)

THE CANADIAN COURTROOM

Superior courtrooms usually have a raised seating area
for 12 jurors in two rows of 6.
Criminal courtrooms will have a prisoners’ dock with a
separate entrance. This will often be locked and
enclosed for the protection of the court.
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THE CANADIAN COURTROOM

The courtroom is a place of great formality. The judge
wears a black gown with a red sash. In superior
courts, the lawyers also wear black gowns. When
the court starts, everyone but the judge is already
present. The court clerk opens the door for the
judge and cries, “All rise.” Everyone stands as the
judge enters.

THE CANADIAN COURTROOM

Judges of the superior courts, appeal courts, and the
Supreme Court are addressed as “My Lord,” or “My
Lady.” Their titles are Mr. Justice, or Madam Justice.
Judges of provincial courts are titled “Judge” and are
addressed as “Your Honour.”
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When the judge enters the room, he/she bows to the
lawyers and sits.
The lawyers bow back to the judge and also sit. Everyone
else sits with them.
Lawyers always stand to speak to the judge or jury. In a
criminal trial, the accused person will also stand when
speaking to, or being spoken to, by the judge.

THE CRIMINAL TRIAL

2

Murdering someone is
clearly wrong.
Doing it on camera is
clearly stupid.

Criminal offenses come in three kinds:
- Indictable
- Summary
- Hybrid (or Dual)
Indictable offences are the most serious and include
murder, break and enter, robbery, drug trafficking, and
rape (sexual assault).

THE CRIMINAL TRIAL

5

Accident
involving a
motorcycle…
Which are
summary and
which are
indictable?

01
02
03
04

Summary offences are less serious and include all
provincial offences such as traffic violations.
Hybrid offences are ...ones that the state (called Crown
or Queen) may choose to proceed upon as either
Summary or Indictable depending on the severity of
the offence.

THE CRIMINAL TRIAL

The charge is officially begun with the laying of an
“information.” For summary conviction offences, the
accused is tried on information that outlines the
offence in official record.
For indictable offences, the Crown sets out the charge to
the accused in a document called an indictment.
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Persons charged may be arrested and detained,
depending on the severity of the charge and the
circumstances of the case.
They may be released on bail pending trial. If they do
not appear on their court date, there is an
additional criminal offence charge laid, and the bail
money is kept by the state.

THE CRIMINAL TRIAL

In the case of a summary offence, the person charged
will be given a trial date. They can then retain a
lawyer who will prepare the case by getting all
relevant information together from the client and
the Crown (who must give a copy of all documents
to the defence). The trial will then be held.
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In the case of an indictable offence, the accused will be
“arraigned,” – that is, brought before a judge very soon
after being arrested. The charges against the accused
are read and a date for entering a plea is set.
When that date arrives, the accused (who will have hired
or been appointed a lawyer) enters a plea of guilty or
not guilty.
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If a plea of “not guilty” has been entered, the accused will
make a selection as to the type of trial:
- Provincial court judge alone.
- Superior court judge alone.
- Superior court judge and jury.

If the accused elects to be tried in a superior court, a
preliminary inquiry is made to determine if there is
enough evidence to continue with the charge.
In a provincial court, there is no preliminary inquiry made.

THE CRIMINAL TRIAL

When the trial begins, the charge is read against the
accused out loud.
The Crown opens its case, presenting all information and
evidence it has to prove the charge beyond a reasonable
doubt.
The accused’s lawyer will cross-examine (question) Crown
witnesses to clarify or cast doubt upon their evidence.
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When the Crown has finished its case, it must have
proved all elements of the offence, or the trial is
concluded and the accused declared not guilty. In this
case, the accused’s lawyer will ask the judge that a
verdict of not guilty be entered.
If all offences of the accused are proven, the accused’s
lawyer will present witnesses, and the Crown will
cross-examine them.
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The trial is concluded with the closing arguments by both
lawyers, with the defence having the final word.
The accused never speaks to the court during the trial if
he/she does not wish to.
The judge hearing the case may render a verdict
immediately, or may reserve judgement which means
that he/she will render judgement at a later date, after
some deliberation.
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In either case, the verdict is either guilty or not guilty.
If not guilty, the accused leaves the courtroom with no
sentence.
If guilty, the sentence is delivered immediately or at a
later date. The accused remains in court custody.
Before the sentence, the judge hears arguments from both
Crown and defence concerning an appropriate sentence.
Victims can also supply impact statements to the court.
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The sentence is delivered by the judge and carried out by
state officials through the collection of a fine, sending
the person to prison, or requiring community service,
victim/offender reconciliation, probation, or weekend
sentences.
Both the finding of guilt, and the sentence can be appealed
to the next highest court, though are limited by the
accused’s finances and the rules of an appeal as seen
previously.

THE CIVIL TRIAL

The process for a civil trial is a lot different from a criminal
trial.
The process of bringing the action to court, or suing, is called
litigation, and the parties involved are called litigants.
In most cases, the two sides are individuals or businesses,
rather than the government.
Many disputes can be solved by negotiation, mediation
and arbitration... But those that don’t follow the court
procedure.

THE CIVIL TRIAL

Technology
companies seem
to enjoy filing
suits against
each other.
Ie: Apple vs
Samsung

The person, or party, who seeks to have a claim recognized by
the court and receive monetary compensation is called the
plaintiff. The person or party against whom the claim is
made is called the defendant.
If negotiations have failed, the plaintiff files originating
documents in the proper court. The documents include
a statement of claim, setting out the details, and a
notice of motion giving notice of the claim and a
deadline for filing any defence.

THE CIVIL TRIAL

The defendant, within a certain timeframe, must reply in
writing with a statement of defence that explains why
the plaintiff’s case should fail. These documents, called
pleadings form the basis for the case.
After the pleadings have been exchanged, the process of
discovery begins.

It usually takes place in two stages...

THE CIVIL TRIAL

1. Each party must list and reveal to the other party all
documents it has in its possession that are relevant to
the case.
2. Each party must, while under oath, answer questions
from the opposing side’s lawyer.
Discovery allows, prior to the trial, both sides to know the
relative strengths and weaknesses of their particular
case.
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Settlement negotiations between the two sides may be
continuing during the trial, but if they don’t bear fruit, then
the trial will proceed to judgement.
Before the trial, a pre-trial conference will be held with the
lawyers, their clients, and a judge (who may not be the one
actually trying the case). The parties try to find ways to
settle, to limit areas of factual disagreement, or
simply outline their witnesses and procedure for the trial.
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At trial, the plaintiff commences the case by calling witnesses
to provide evidence in his/her favour.
As in criminal trials, those witnesses can be cross-examined.
After the plaintiff has concluded their case, the defendant
proceeds to disprove the plaintiff’s case.
After all evidence has been presented, the closing arguments
take place – this time with the defendant’s lawyer going
first.
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More often than in a criminal case, the matter of judgement
is often reserved. The judge’s decision is based on the
balance of probabilities – which means that the party
who wins will have presented enough evidence to tip the
scales in his/her favour in the mind of the judge.
When judgement is given, written reasons are attached. If
the court sides with the plaintiff and the court’s orders are
not carried out, the court may provide assistance to ensure
it is.
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Most of the costs of a civil case (lawyer’s time and
administrative expenses) are borne by the losing party.
Unlike criminal cases where the accused person is
responsible only for their lawyer fees, the losing party
in a civil case will usually end up paying about 50 to 70
percent of the winning party’s total expenses.
The rule of paying the winning side’s costs was
implemented to discourage frivolous and malicious
court actions.

APPEALS
Often you will hear of a party that lost a court case state
that they are going to appeal. In this case, the party that
appeals is called the appellant and the other party
becomes the respondent.
However, appealing isn’t a matter of right, and is quite
limited. It is only allowed on questions of law, not on
questions of fact.
Jury cases are hard to appeal since decisions are almost
always based entirely on fact.

APPEALS
In criminal cases, the right of appeal is set out in the
criminal code. A convicted person can appeal both the
conviction and the sentence.
Likewise... The Crown can appeal both an acquittal and a
sentence.
In civil cases, the appeals are set out in the rules of civil
procedure. Either side can appeal, arguing that the
judgement is not in keeping with ones in similar cases.

APPEALS
The danger in an appeal is that the other side will also
appeal. One side may argue that the damages are too
high... And the other that the damages are too low.
An appeal judge could adjust them either up or down, so
a convicted person may find their sentence
increased in appeal court, rather than lowered or
overturned.

ETHICS OF JUDGES & LAWYERS

Many people have issues with the ethics of lawyers. How
can a lawyer defend child molesters, war criminals,
murders, and rapists?
However, our criminal justice system is based of the
principles of fundamental justice and the
presumption of innocence.
Accused persons have the right to a fair trial and to raise
a defence against the charges laid against them.

ETHICS OF JUDGES & LAWYERS

These defences way be either:
- Substantive – the accused did not commit the crime.
- Procedural – the police did not arrest the accused
properly.
Lawyers are hired by people to defend their interests, and
even if the accused tells the lawyer they committed the
crime, the lawyer must assist the person in getting a fair
trial.

ETHICS OF JUDGES & LAWYERS

The lawyers swear to help the client and to keep all the
client tells them absolutely confidential. Lawyers are
expected to strongly defend their client’s interests.
However, there are things that a lawyer cannot do:
What would those be? .

ETHICS OF JUDGES & LAWYERS

1. Lawyers may not break the law in defending their clients.
2. They cannot lie.
3. They cannot hide evidence.

4. They cannot bribe witnesses to help the client.

ETHICS OF JUDGES & LAWYERS

Every lawyer is part of a provincial law society and must
adhere to its code of conduct.
If a lawyer is not acting in line with the code, there is an
investigation and a ‘trial’ for the lawyer. Lawyers may be
fined, suspended, or disbarred (unable to continue
being a lawyer).

ETHICS OF JUDGES & LAWYERS

…

Judges, although they were lawyers before being appointed
to the bench, are no longer subject to law societies once
they become a judge.
There is an internal regulatory body that looks into
complaints against judges.
There is no actual hearing against a judge. If there is
severe misconduct (bribes, alcohol abuse, sexual
impropriety), the judge may be asked to resign.
In other cases, the judge may have to apologize for
his/her remarks.

End of notes for unit 3.

