Law 12 – Unit 3

INTRODUCTION
Disputes in shows or movies often end with the warning, “I’ll see you
in Court!”

This may make it seem that people can go to or use courts on a whim,
but the reality is not like that at all. It can take months or even
years for a dispute to make it into a courtroom.. and can cost
thousands of dollars.
Judges or juries may make decisions that are unpopular with one or
both of the parties, and so the appeal process begins, keeping the
dispute alive for many more years.

INTRODUCTION
Unit 3 examines how disputes are handled in the courts, but
there are many ways to handle them without ever going to
court. Some options do not even involve lawyers. We’ll look
at those first.
Even for cases that start in court, few will proceed to an actual
trial. Some would argue, that if a court goes to trial and
there wasn’t a criminal activity or a new law being
challenged, then the system has failed.

INTRODUCTION

Adjudication
a dispute settled by judges and courts, is the
exception, rather than the rule, for resolving
legal disputes in Canada.
(non-criminal cases)

OUT OF COURT DISPUTE RESOLUTION

Private Dispute Resolution.
There are three ways to resolve disputes out of court. ...
1. Negotiation

2. Mediation

3. Arbitration

Any of these can include lawyers, but do not need to. Each
of them allows clients better control over their cases and
cost a lot less than a full trial.

OUT OF COURT DISPUTE RESOLUTION

How NOT
to negotiate
with Mom

Negotiation
Negotiation is a discussion for the purpose of reaching an
agreement. People will use it in a business relationship, or
to resolve a dispute.
Most kids and young people are well familiar with this,
having used it to lower punishments, raise curfews, or
reduce chores.

OUT OF COURT DISPUTE RESOLUTION

Negotiation
This process requires all participants to listen to each other
and make proposals.
Each side must know... ..

- What it wants

- What it is prepared to give

Negotiators will often begin with rather extreme positions,
and work towards the middle.

OUT OF COURT DISPUTE RESOLUTION

Negotiation

At times, there is too much emotion involved, so a lawyer is
hired as an advocate to argue on a person’s behalf.
Lawyers are not personally involved in the dispute, so one
for each side can often work out an agreeable resolution
calmly.

OUT OF COURT DISPUTE RESOLUTION

Negotiation
Negotiation with lawyers is done before any court process gets
underway, and agreements are often made “on the
courthouse steps” as a huge trial expense looms on the
horizon.

OUT OF COURT DISPUTE RESOLUTION

Mediation

This format involves a neutral third party, a mediator, in
the discussion process. The two sides are still trying to
reach a good settlement for themselves.
The mediator tries to get each side to state their position,
what they want, and what they are prepared to give.
The idea is to discuss ways to end, not continue, the
dispute.

OUT OF COURT DISPUTE RESOLUTION

Mediation

Mediation is very useful when there is a relationship to be
preserved. It can often be used in marriages, families, and
employee/employer situations.
Mediation is also preferred over going to court, because
decisions reached are made by the parties themselves...
And therefore more likely to be kept – rather than by a
judge who may decide very strongly for one side or the
other.

OUT OF COURT DISPUTE RESOLUTION

Arbitration
This is a more formal process than mediation, involving a
neutral third party as arbitrator. This person hears the
or obligatory
cases from each side, and gives a binding
.
decision.
Both parties must agree to abide by the decision before the
decision is made, ensuring that when the ruling is given,
the dispute will be over.

OUT OF COURT DISPUTE RESOLUTION

Arbitration
Many labour contracts will mention arbitration as the way
to resolve disputes – setting out how it will proceed, who
will be arbitrator, and the requirements for compliance
with a decision.
You will often hear about union/management disputes
being settled by arbitration after a long strike.

OUT OF COURT DISPUTE RESOLUTION

Arbitration
There are several advantages to using an arbitrator.
- They are experts in their specific area of law and can
make better decisions than judges.
- Takes a lot less time than the court system.
- Uses no lawyers... So it costs less.

OUT OF COURT DISPUTE RESOLUTION

Arbitration
There are a few disadvantages as well:
- Some feel arbitration doesn’t give a fair result because it
tends to give a little to each side, even if one doesn’t
deserve it.
- The process has many of the formal rules of a courtroom
and participants are not really finding their own solution...
So they may not ‘buy into’ the decision as fully.

OUT OF COURT DISPUTE RESOLUTION

Arbitration
A newer development in arbitration is the “Private Court”
that started in Toronto.
This is essentially a “Rent-a-Judge” service that uses
retired judges to sit as arbitrators. It uses all court
procedures, but doesn’t take the time or the cost of a
full court trial.

PUBLIC DISPUTE RESOLUTION

Some disputes require government intervention, such as the
protection of the environment.
At one time there was no legislation for the environment. An
individual or group started approaching companies that
polluted and asked them to change.
Letters were written, private court actions taken, Media
involvement was used, and governments were lobbied.

PUBLIC DISPUTE RESOLUTION

Finally the government realized something needed to be
done, and passed legislation to make certain things
illegal.
A government can make laws, form a new board to
regulate certain activities, require licensing for certain
things, or dispense government money for specific
causes.

PUBLIC DISPUTE RESOLUTION

But what if the dispute is with the government?
Perhaps over taxes, welfare, or money owed.

In this case, governments have a special person that
attempts to mediate a settlement between the
government and the individual. This person is called an
Ombudsperson (or more commonly Ombudsman).
Often the dispute is based on simple miscommunication,
but can be far broader and require more to solve.

COURT-CENTERED DISPUTE RESOLUTION

COURT-CENTERED DISPUTE RESOLUTION

Our system of justice is based on an Adversarial System.
This means each trial is a little like a battle.
- Participants are fighting against each other.
- The assumption is that if both sides tell their story, and
each challenges the other’s, then the truth will emerge.

What does this remind you of in legal history?

COURT-CENTERED DISPUTE RESOLUTION

- The judge or jury decides which side has the best case
and is the most believable.
- Judges very rarely ask any questions of the people in the
case, but rely on the lawyers to bring out all relevant
facts.
- One party wins, and one party loses. The winner takes
all, and the loser often has to pay part of the court costs
of the winning party.
- There are very few partial victories.

COURT-CENTERED DISPUTE RESOLUTION

In many European countries, a different system is used, called
the Inquisitorial System.
- The court appoints its own investigator to find the facts,
rather than relying on the two parties to present their case.
- The judge takes an active role in fact-finding and
questions the parties directly to discover the truth.
- This system works well with Civil Law.
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COURT-CENTERED DISPUTE RESOLUTION

Quebec uses Civil Law, but they rely on the
Adversarial System in their courts, rather than
the Inquisitorial System to keep in line with
the other courts in Canada.

THE CANADIAN COURT SYSTEM

Judges and Courts are totally independent of
legislatures. Judges interpret and enforce the laws,
but do not contact politicians and ask them what
they intended with a certain law.
They accept only evidence presented by lawyers
in a case.

THE CANADIAN COURT SYSTEM

They do not speak out publicly on political or legal
matters (unless they are a TV judge).
They may not hear a case where they have any personal
connection to one or both parties involved in it.
These rules protect the Judicial Independence of our
system of law.

THE CANADIAN COURT SYSTEM

Judges are appointed to their positions by the Governor
General or Lieutenant-Governor on the advice of the
Prime Minister.
Judges cannot be removed from office except for
misconduct, as determined by a panel of fellow judges.
Once in, a judge is hard to get out... So hopefully
the Prime Minister chooses carefully.

THE CANADIAN COURT SYSTEM

The Courts of Canada are set up in a hierarchy style, or
pyramid style.
Under section 92 of the Constitution Act, each province
has exclusive authority over the administration of
justice in the province.
However, the provinces do not appoint judges to the
superior, district, or county courts.
Provinces set up their own courts, but do not appoint
judges.

THE CANADIAN COURT SYSTEM

Under section 101 of the Constitution Act, the Federal
government also has the power to establish courts for the
better administration of the laws of Canada.
Such courts include:
- Tax Court of Canada
- Federal Court of Canada
- Supreme Court of Canada.

The Canadian Court Structure
THE CANADIAN COURT SYSTEM

Arrows indicate appeal routes
Tribunal = A court with one or more judges to decide cases. Often a
specialized court outside of normal jurisdiction or with a specific purpose.
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THE CANADIAN COURT SYSTEM

Provinces can set up any court system they wish,
however all follow a similar plan:
Provincial Courts / Superior Courts
Trial division and Appeal division

Specialized Courts (such as tribunal courts)

THE CANADIAN COURT SYSTEM

Provincial courts are the first level of Canadian courts, where
all criminal actions begin.
The majority of criminal offences in Canada and all provincial
offences are settled here. Provincial courts use a judge,
rather than a jury.

Some provinces have special divisions of the provincial court:
- Criminal
- Small Claims
- Family
- Youth
- Probate or Surrogate (Wills and Estates)

THE CANADIAN COURT SYSTEM

Criminal Court
Criminal cases that have a penalty of imprisonment of less
than six months, or a fine up to $10,000 are decided in the
provincial court.
Provincial and municipal offenses, such as traffic and
parking tickets are also heard here.
This court also hears the pleas for more serious cases
(“guilty” or “not guilty”)

THE CANADIAN COURT SYSTEM

Criminal Court
For many serious cases, the accused can choose to have a
trial in provincial court or in the superior court.
If they choose to have a trial in the superior court, there
is a preliminary inquiry to determine if the Crown has
enough evidence to proceed with the charges or not.
If not =.Case dismissed.
Serious criminal charges, such as murder, can only be
heard in the superior court.

THE CANADIAN COURT SYSTEM

Small Claims Court
This court handles small actions with a maximum
dollar value of $3000 to $15,000, depending on
the province.
Are often more informal and have sittings in the
evening so that working people can attend.

THE CANADIAN COURT SYSTEM

All TV law programs are
essentially just Small
Claims Court. You never
see big issues like criminal
offenses on it.

Small Claims Court
The court encourages people to represent themselves (ie:
have no lawyer)... And in some provinces lawyers cannot
work in small claims courts.
The idea is to make the process simpler and less
intimidating for people to pursue their rights.

Judges in Small Claims courts are often lawyers that get
paid based on how often they serve as judges.

THE CANADIAN COURT SYSTEM

Family Court
Has the power to deal with all matters of family law, with the
exception of... divorce.
Divorce is regulated by the federal govt. and must be dealt
with by the superior court.
Family court deals with matters of family support, such as
custody of children and access to children.
Some areas have a unified family court that can also do
divorce.

THE CANADIAN COURT SYSTEM

Youth Court
Deals exclusively with young offenders under the age of 18,
as defined by the Young Offenders Act.
Judges have more leeway in sentencing, and may use
alternatives to prison such as community service.
The goal is to reform and correct, rather than just
punish.

THE CANADIAN COURT SYSTEM

Probate or Surrogate Court
Deals with property matters after a person’s death. All
property of the deceased is called their Estate.
Probate courts deal with both the authenticity of wills and
the administration of estates of persons who die without a
will.
All estates of people without a will must involve the courts.
In provinces where there is no specific probate court, this is
all done in the superior courts.

THE CANADIAN COURT SYSTEM

How could anyone
say “no” to a face
like that?

PROVINCIAL SUPERIOR COURTS
This is the next level of court. It has two divisions:
- Trial

- Appeal

It has the broadest jurisdictional powers of any court. While
other courts have jurisdiction determined by statute, the
provincial supreme court has power to deal with any issue
not specifically assigned to a specialized court.

THE CANADIAN COURT SYSTEM

PROVINCIAL SUPERIOR COURTS
The most serious criminal matters, such as murder, are tried
here.
Civil matters for personal injury or breach of contract, or
disputes over the title of property are also heard by the
provincial superior court.
Trials can be heard with or without a jury, unless a jury is
prohibited by statute.

THE CANADIAN COURT SYSTEM

PROVINCIAL SUPERIOR COURTS
Trial Division
The superior court’s trial division has the inherent
jurisdiction to hear any case, either civil or criminal.
Appeal Division
Each province also has a court of appeal to which appeals
can be made from any of the courts in the province.

THE CANADIAN COURT SYSTEM

PROVINCIAL SUPERIOR COURTS
The court hears appeals in a panel of three judges. To win a
case, the majority (2 out of 3) must decide in favour of one
side.
Appeal courts generally do not review the facts of the case.
Facts are determined conclusively at trial.
So what would an appeal court do then? .

THE CANADIAN COURT SYSTEM

PROVINCIAL SUPERIOR COURTS
Appeal courts deal only with issues of the law.
ie: The facts discovered at trial are used in the appeal
process. The question is:
“ Was the law correctly applied in this case?” All the way
from arrest to final verdict.

THE CANADIAN COURT SYSTEM

THE FEDERAL COURT OF CANADA
The Federal Court hears cases in which ...
- One of the parties is the Federal Government,
- Both parties are Provinces,
- The matter falls exclusively under federal jurisdiction.
The court does not hear criminal trials.

THE CANADIAN COURT SYSTEM

THE FEDERAL COURT OF CANADA

The Federal Court was created by statute of the federal
government, and as such its jurisdiction is limited to
matters set out specifically in the Federal Court Act.
It hears cases on federal taxation, intellectual property,
shipping law, Aboriginal issues, and penitentiaries.
It also decides cases in which an individual or group is
suing the federal government.

THE CANADIAN COURT SYSTEM

THE FEDERAL COURT OF CANADA
There is also a Federal Court of Appeal that
hears appeals from the federal court,
decisions of some federal tribunals, and
decisions of the Tax Court of Canada.

THE CANADIAN COURT SYSTEM

SPECIALIZED FEDERAL COURTS
Tax Court
Has the exclusive jurisdiction to hear and determine
appeals on matters arising under taxation acts of
parliament.
Appeals are heard by the Federal Court of Appeal.
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THE CANADIAN COURT SYSTEM

Cpl. Matthew Wilcox

SPECIALIZED FEDERAL COURTS
Court Martial Appeal Court
Hears appeals from military courts. The judges of the
appeal courts are not members of the armed forces,
like the judges of the Courts Martial are.
Usually are members of the provincial superior
court, appeal court, or judges of the federal court.

THE CANADIAN COURT SYSTEM

SPECIALIZED FEDERAL COURTS
Quasi-Courts and Tribunals
Both federal and provincial courts have used many boards
and tribunals to solve disputes. Many are specialized,
such as those that handle business matters and labour
disputes.
Most function like courts, using the adversarial system
with one or three neutral people who make the decision.

Continued in part 2…

