Law 12 unit

There are two ways in which a new law can be made.
1. A judge can decide on it
in court. This is the way
for common law, such as
Tort Law and Contract
Law.
2. A law can be passed in
the legislature.
This second way is
what this unit is about.

TORT IN ACTION

Everyone can get involved in the process. Every Canadian
citizen has the right to vote, and the right to participate in
the passing of laws by the government.
Members of the legislatures will consider letters, petitions,
and comments.

As a bill moves through the approval process, there are
opportunities to talk to your representative about the bill
and make your comments heard… one way or another.
(Protests becoming more and more common)

The Canadian Constitution is partly written, and partly based
on unwritten customs.

The written portion is contained in several documents.
The way our government operates on a day to day basis is not
written down. The Constitution only says that we will have a
system of government like that in England.

According to our Constitution, Canada is a Federal Country.
That means there are two separate levels of government:
- Federal

- Provincial

Under sections 91 and 92 of the Constitution Act, 1867 the power to
make legislation is divided between these levels.

The Federal level generally has jurisdiction, or power to make laws,
in areas of national concern.
The Provincial level has jurisdiction over areas of specifically
provincial concern.
If one level has exclusive jurisdiction over something, the other
may not pass any laws relating to it.

Section 91 gives the Federal government the general power to
make laws for the “Peace, Order, and Good Government of
Canada.”
In addition, Section 91 gives the Federal government power to
make laws “in relation to all matters not coming within the
classes of subjects by this Act assigned exclusively to the
Legislature of the Provinces.”
Which means what exactly?

Read through the Act’s sections 91 and 92.
Summarize what is contained in each section. What
powers do they have? What specific parts of Canadian life
do they have control over?

Summarize what is contained in Section 91 of the
Constitution Act of 1867.
- Grants the federal government the power to make
laws “for the peace, order, and good government of
Canada”
- The goes on to list 29 specific powers that are
exclusively under federal authority
Trade, unemployment insurance, taxation,
postal service, defence, currency, etc.
- Power to add to the list, so long as it is not found in
Section 92 of the act (residual powers)

Summarize what is contained in Section 92 of the
Constitution Act of 1867.
- Sets out the exclusive law-making powers of the
provinces
- Goes on to list 16 items that are the exclusive
authority of the provinces
- Direct taxation, borrowing, health care and hospitals,
schools and universities, roads, railroads, marriage,
etc.
- Generally – all matters of a local or private nature
within the province.

By sections 92A and 93, provinces also have jurisdiction
over natural resources and education in the province.

The territories are under the jurisdiction of the Federal
government. Parliament has established councils for each
territory with power to make “Ordinances” for the government
of the territory.
The jurisdiction of these councils is similar to the provincial
powers contained in section 92 of the Act.

Just to be sure we’re clear, Jurisdiction means... .
The extent, limit, or boundaries of some person’s or institution’s
legal authority.
Example: Canadian police cannot arrest people in the United States.

The only things inevitable
in life are Death and…..

In some instances, there is overlapping jurisdiction, as in the
areas of.... .

Taxation

This allows the federal government to collect hidden ones on the sale
of gas or cigarettes, as well as the direct ones such as those on earned
income. Provinces are limited to only direct ones such as provincial
income or ones on goods.

Special jurisdictional areas held by the Federal government can
overlap with a more general provincial power. In such cases, the
courts have devised a test that says that if the basis of a law is
within the legislative jurisdiction of the level of government that
has enacted it and the overlap in the other government’s
jurisdiction is small, the law is constitutionally sound.

It doesn’t need to be resolved. There’s no conflict, as
it’s possible to keep both laws at the same time. Just
drive between 30 and 50 KM/H.
What if there is a conflict between a provincial and a federal law?
Say, for example, with traffic driving speeds.
 If a federal law states that the minimum speed on a road is

30 KM/H and the provincial law states that the maximum
speed is to be 50 KM/H, how does it get resolved? .

There is a conflict here. You cannot keep both laws at the same
time. In this case, the Federal law takes priority, and the speed
minimum would be 60 KM/H.

 If a federal law states that the minimum speed on a road

is 60 KM/H and the provincial law states that the
maximum speed is to be 50 KM/H, how does it get
resolved? .

NWT Legislature

Which level of government has control over the Territories?
How is this changing?
 The Federal government has control over the territories
 They are on track towards provincial or semi-independent status
 E.g. – Nunavut has become a semi-autonomous territory

within Canada – but not a province. However, they do
have legislatures.

What are residual powers? Why is this important for the
Federal government?
 Powers that are unspecified and not in use as yet.
 Constitution Act gives the Fed. Gov. residual powers in the

“good government” clause.

Canadian
Government
Structure
Appointed by PM.
“Second thought” on
all new legislation.

FEDERAL
GOVERNMENT

PROVINCIAL
GOVERNMENT

Crown
Governor General

Crown
Lieutenant Governor

Senate

Legislative Assembly

House of Commons

Premier
JUDICIARY

308 Seats / Ridings
Publically Elected
Prime Minister

Ministries, Departments,
Agencies, Boards,
Commissions,

Ministry (Cabinet)
Leader of party with the
most seats in the
House of Commons.
Must call an election
every 5 years... Except
in times of war.

Ministries, Departments,
Agencies, Boards,
Commissions,
Secretaries of State,
Territories

LEGISLATIVE

Handle daily
governing
and research
on new
policies

EXECUTIVE

Public Hospitals

JUDICIARY – COURTS &
ENFORCEMENT

The main parts of Parliament are:
THE HOUSE OF COMMONS
THE SENATE
THE GOVERNOR GENERAL

Branches of Government
Both levels of government, Federal and Provincial, are made up
of three levels.... The Executive, The Legislature, and The
Judiciary.
Each section of the government has a different role in
law-making in Canada.

The Executive
The Cabinet is the executive branch of government. It sets
policy, administers laws, and controls government spending.
Each cabinet minister is responsible for a government
department that oversees a certain area of law.

For example, the federal Minister of Justice not only
proposes new laws, but ensures that current laws are
being enforced. The Federal Solicitor General oversees all
penitentiaries, the RCMP, and the Parole System.

The Legislature
The Legislature is the body that actually makes the laws. While
laws may be proposed by the executive, the legislature must
pass the laws.
Federally, the legislature is composed of both the House of
Commons and the Senate.

In provinces and territories, the legislature is the provincial
or territorial legislative assembly.
In the Canadian system, the Executive is officially part of
the legislature and responsible to the Canadian people
through it.

The Judiciary
The Judiciary, or judges, interprets and enforces the laws. While
it may be police officers that arrest someone, judges determine
guilt and punishment.
When disputes arise between individuals, judges balance their
competing interests.

The judiciary also interprets and applies the Constitution to
the laws of Canada. Since the Constitution is the supreme
law of the land, any law that does not conform to it will be
struck down by the judiciary.

Who is the Queen’s representative in the Provincial level of
government? .
The Lieutenant Governor

How many legislative chambers are there? .
One in each province

What is the provincial leader called? .
The Premier of the prov.
In Quebec—le Premier Ministre

Each province also has its own Constitution.
If it wants to change something…Sec. 45 of the
Constitutional Act of 1982, allows the provinces to
amend their own constitution.

Usually a Cabinet Minister responsible for a certain area of
government will introduce a bill in his areas of responsibility.
This type of bill is called a Public Bill because it deals with
matters of Public Interest.
Statutes such as the Canadian Human Rights Bill started out as a
Public Bill. Since there has usually been considerable public
consultation before a bill is introduced, there is usually
general agreement for a public bill.

However, any other member of the Legislature may introduce a
bill, which is then called a Private Member’s Bill.
An example of a bill that became law in this fashion is the
amendments to the Criminal Code introduced by Member of
Parliament John Reimer, that prohibited child pornography.
Senators may also introduce bills, except for financial ones.

Private Member’s Bills of a public nature are much less likely to pass
Legislature because there is generally not as much agreement on
the need for these bills as opposed to ones introduced by the
government.
Only 20 of these bills are allowed to be introduced in any session of
Parliament. Of these, only 5 will be given enough parliamentary
time to reach a vote - 20%. However, these bills play an important
role in building consensus for future legislative initiatives.

It impossible for the legislative branch to consider and work
out all the details of every single law they pass.
Parliament cannot think of all possible details, and so
Regulations are needed…

Regulations are:
Specific rules for enforcing laws passed by the legislature
Usually routine
eg: Fisheries Acts; fishing regulations for fresh water and salt
water, legal and illegal tackle, etc.
- Single barb-less hooks
- Cost of the fishing license etc..

Whose task is it to make all the regulations and enforce them?
The department administering the law drafts all the regulations
Regulations are reviewed by Federal Parliament committees - and
Provincial committees

How a Statute is Made
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FIRST READING
A bill is introduced into
the Legislature
(or the Senate)

SECOND READING
The main principle of the
bill is debated

Defeated

Bill Dies

THIRD READING
Members of the
Legislature vote on the
Bill. It is adopted or
defeated

Defeated

Bill Dies

ADOPTED / SENATE
If the Bill is Federal, it must be passed
in the House of Commons and the
Senate. If the Bill is Provincial, it must
simply be passed by the Legislature.

ROYAL ASSENT AND PROCLAMATION
Once adopted, the bill is signed by the Queen’s royal
representative (The Lieutenant Governor or Governor
General). It becomes law immediately unless a clause
states differently and postpones its effect.

Normally, the legislative body that makes decisions at the
local level is called the … .
Council

The top political leader in a municipality or town is
normally called the … .
Mayor
How do local governments raise money? .
Through property taxes for education, water, property, police.

Local laws are often called… .
By-Laws

Municipal governments get their authority from the Provincial
Government; sec. 92.8 of the Act.

Municipalities are under the exclusive authority of the applicable
Provincial Government. The Federal government has no jurisdiction
unless the local government tries to pass something that violates a
federal law.
ie: Suppose they passed a law that said you can smoke marijuana in
Abbotsford...

Local governments provide:

Education
Policing
Snow Plowing

Garbage collection
Parks
Recycling

Water
Libraries.

Involvement in local government is attractive to many people
because of the greater emphasis on volunteers.
Committees are appointed by local governments to deal with
local issues... So results are more immediate and personally
applicable.

Aboriginal bands also have the authority to pass laws. They get
their authority from the Federal Government. See Section 91,
subsection 24.

The 1763 Royal Proclamation gave aboriginal hunting and
fishing rights to first Nations.
Services provided by aboriginal band governments include
Municipal services, Social programs, and Education.

However..
There is a fundamental debate is going on between the aboriginal
bands and the federal government.
Federal government wants to administer funds and enforce
accountability – essentially, control the money.

First Nations want complete self-government with no
accountability. Just give us the $$. Who is right?

It is the responsibility of the Federal and Provincial Courts to
interpret the laws of the land.
There are a number of rules of interpretation that help
courts and judges to arrive at proper and just legal decisions.

1. The plain meaning
The courts usually begin by considering the usual meanings of
the words in the law, as well as those specified in the law.

2. The purpose of the law
The words of the law must
be read in connection with
the overall purpose of the
law:
eg: a criminal law to make
theft illegal.

3. The golden rule of interpretation:
This rule is used where the court concludes that parliament
could not possibly have intended something (it would not
make sense). Given this situation—the judge’s decision will
often result in a precedent.

Some laws are interpreted more narrowly. Two examples and
explanations why...
Narrow interpretations are given by the courts to criminal law
and tax law. The purpose—to favour the individual vs. the
government because the government is taking money from the
individual and is a large and powerful organization.
(There is an imbalance of power).

Sometimes the courts can even "read in" something to add to a
specific law. This enhances or adds to its scope.
Haig v. Canada: the Canadian Human Rights Act
The court concluded that the overall purpose of the law was to
prohibit discrimination among people.
The court held that persons with a different “sexual orientation”
should also be protected from discriminatory acts, so the court
“read in” this term even though it was not listed in the law
passed by the legislature.

Employees of the Crown Zellerbach Canada Company disposed
of some wood waste by dumping it into the waters of Beaver
Cove on the northeast side of Vancouver Island BC, without a
permit to do so.
The company is being
charged by the Crown
with two counts of
illegal dumping under
the Federal Ocean
Dumping Control Act.

The accused is arguing that the Act was ultra vires. That the
Federal government did not have the power to create a
law that applied to this because it is not included in the
list of federal powers in the constitution. The company is
arguing that the dumping is subject only to Provincial
laws.
As a lawyer team for the Crown, what are your options?
What are you going to argue before the trial judge?
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